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In the context of malicious prosecution, an attorney has, at the time the suit was filed, probable cause for the initiation 
of a civil suit when the attorney has a reasonable belief in the facts alleged, plus a reasonable belief that the claim may 
be valid. 


In the context of malicious prosecution, an attorney has, at the time the suit was filed,' probable cause for the initiation of a 
civil suit when the attorney has a reasonable belief in the facts alleged, plus a reasonable belief that the claim may be valid.’ 


The presence or absence of probable cause is viewed under an objective standard applied to the facts upon which the 
defendant acted in prosecuting the prior case.* The claim does not need to be meritorious as such.* The standard of “probable 
cause” to bring a civil suit, as would defeat a claim of malicious prosecution, is equivalent to that for determining the 
frivolousness of an appeal, i.e., probable cause exists if any reasonable attorney would have thought the claim tenable.° Only 
those actions that any reasonable attorney would agree are totally and completely without merit may form the basis for a 
malicious prosecution suit.° 


However, even if a reasonable attorney might believe in the merits of a claim, one cannot escape liability for malicious 
prosecution if the underlying action was prosecuted with knowledge of the falsity of the claim.’ 


Just as a client may rely in good faith on the advice of a lawyer, a lawyer is entitled to rely in good faith on the statement of 
facts made by the client, for purposes of determining whether the lawyer is liable for malicious prosecution.’ However, under 
the appropriate circumstances, where the client knew that the facts upon which the case was based were untrue and that there 
was, therefore, no probable cause to bring suit, it may be reasonable to infer that the attorney also knew there was no 
probable cause.'° 
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Attorneys may be liable for malicious prosecution where they have probable cause to commence an action but later learn, 
while the case is still pending, that it lacks merit.'!' On the other hand, it has been held that an attorney had no duty to 
voluntarily dismiss a suit upon learning it lacked merit even though the claims were later dismissed.” 
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